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As we come fully into the digital information age, the issue of copyright and its

enforcement has become one of the greatest challenges we face.  New movements in the political

arena, along with new technologies in the digital realm, are posed to fundamentally reinvent our

concepts of copyright and fair use along radically different lines than what we have seen in the

past.  These changes have far-reaching implications for libraries and the freedom of information

that they hold as a central tenet of their duties.  Right now, the democratic ideal of the freedom

of information is deeply threatened.  Digital Rights Management and the Digital Millennium

Copyright Act of 1998 are threatening to erode the public right to information and freedom of

access to an extent never seen before.

In order to fully understand the changes that are currently taking place and their full

implications within our society, we must briefly cover the history of copyright in the United

States.  In his article, “The People Own Ideas!” in Technology Review, Prof. Lawrence Lessig

offers a concise overview of copyright and its history:

In the U.S., copyright regulation was slight at first. In effect, the law reached only to the
printing press, and by design, it regulated only a small proportion of creative work -- just
"maps, charts, and books." Very soon, however, the scope of the law began to grow. By
1831, it covered music. In 1870, it expanded to cover paintings, statues, and, most
importantly, "derivative" works, meaning work based upon an earlier work -- a
translation, for example, or a play based upon a story.  (2005)

Again according to Lessig, this time in his book, The Future of Ideas: The Fate of the Commons

in a Connected World, “...the aim of copyright is to give the author an exclusive right sufficient

to create an incentive to produce, but not so great a right as to undermine the public domain.  The

Congress limits this exclusive right – Congress may not, for example, give copyright to ideas,

nor may it deny a right to fair use.”  (2002, p. 98)  Copyright law is based on power granted to

the Congress by the Constitution of the United States, which states that Congress has the power

to “promote the Progress of Science and useful Arts, by securing for limited Times to Authors
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and Inventors the exclusive Right to their respective Writings and Discoveries.”  (article 1,

section 8, clause 8)  This right, as stated, is limited and temporary.  Creators must be guaranteed

credit for their own work and protected from plagiarism, as well as gaining sufficient

remuneration for their efforts to make it worth while for them to create the work in the first

place.  On the other hand, one of the founding tenets of this country is intellectual freedom.  It is

held to be true that in a free and democratic society, progress proceeds through the communal

right to access and utilize intellectual, scientific, and artist ideas and creations.  As stated by the

American Library Association in their Core Values Statement, “A democracy presupposes an

informed citizenry. The First Amendment mandates the right of all persons to free expression,

and the corollary right to receive the constitutionally protected expression of others.”  (2004)

Copyright was originally intended to balance these two needs: to recognize the individual effort

of creation and still allow those creations to enter the public domain after a reasonable amount of

time, thus allowing for growth and progress, and benefiting the community at large.

Copyright began as an opt-in system, in which the creator of a work was required to

register their creation if they wished to gain the protection of copyright.  This changed in 1976

when copyright law was amended to automatically include all creative works.  Copyright went

from being a conditional system to an unconditional one, covering all work whether or not it

needed copyright protection.  (Lessig, 2005)  However, it was a change that occurred in 1909

that, again according to Lessig, would have the most profound affect on copyright in the digital

age: “For in 1909, through a mistake in codification (literally: it was an error in the wording used

in the statute), the exclusive right that copyright protected was defined to be not only the right to

‘publish’ or ‘republish’ but the right to ‘copy.’”  (2005)  With more and more information being

converted to digital formats, with more and more information being “born” digital and
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distributed through digital means, this clause completely realigns the original meaning of

copying a work.  One does not copy a written work when one opens a book to read it, or put a

CD in a player to listen to it, or stands in a museum admiring a painting or sculpture; “copyright

law leaves these ordinary uses immune from regulation.”  (Lessig, 2005)  However, when

accessed digitally over the internet or through a database, one must frequently copy a work

simply in order to access it in the first place.  As a result, what used to be considered fair use is

now, in a digital world, subject to restriction through the “copying” clause of the Copyright Act.

Whereas it used to be taken as a giving that creative works would be accessed and used by the

general populace, now the creators and copyright holders of a work have the legal right to

severely restrict such access.  This is what paves the way for digital rights management and the

licensing of information.

Digital rights management is response by the manufactures of digital material to the ease

with which digital content can be copied and shared through digital means.  It is separate from

copyright law and is “involved in controlling access to digital information unless special

permissions or fees are obtained.”  (Rubin, p.151)  Digital rights management is software built

into the information itself transmission that limits how, when, and who can access, copy, and

share the information contained in a digital package.  DRM functions based on license

agreements, in which the purchaser of the material must negotiate and pay for all uses of that

material, including limiting access to paying customers, viewing, copying, printing, editing, and

transferring data.  (Rubin, p. 151)  As Sharon Farb remarks in her article, “Libraries, Licensing

and the Challenge of Stewardship” in First Monday, this represents a switch from a contract-by-

consent model – as copyright laws have been since their inception – to a contract-as-product
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model – in which access and rights to the content is wrapped up as part of a package deal with

various manufacturer-imposed limitations.

This “package deal” (license and product are inextricably linked and all access and use of
the product is governed by the terms of the license) is currently practiced by the largest
publishers worldwide…  Such agreements routinely prohibit preservation copying,
archiving, or perpetual access…  Digital information is subject to technological controls
that can restrict access and use beyond that allowed by copyright law.  (Farb, 2006)

Consider the effect such limitations have on the ideal of a free information society: “If enacted,

they would enable a copyright holder (or software creator) to, for example, dictate how many

times you can read the e-book you've ‘bought,’ or how many times you can move it from one

machine to another… a potential that reaches far beyond the limits of predigital copyright

regulation.”  (Lessig, 2005)  Since the 19th century, American libraries – especially public

libraries – have operated on an ideal of free access to information.  The ALA defines intellectual

freedom as “the right of every individual to both seek and receive information from all points of

view without restriction.”  (2005)  Under DRM systems, the ability, and therefore the right, of

every individual to seek and receive information become seriously abridged:

… digital licensing has compelled libraries to move from this traditional approach to an
access model, where they lease or rent materials. As non–owners of licensed digital
content (which comprises an ever–expanding proportion of collections), libraries’
provision of access and use are increasingly constrained by the terms and conditions of
license agreements.  (Farb, 2006)

When a library purchases material in print, copyright law allows libraries and archives certain

protections and exemptions, such as the right of first sale and fair use.  The right of first sale

allows libraries and other legitimate purchasers of a work to distribute that work, to loan it out,

without permission of the copyright holder and without being required to remunerate them.

(Rubin, p.142)  Fair use was codified in 1976 in Section 107 of Title 17 U.S.C.:

§ 107. Limitations on exclusive rights: fair use
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Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other
means specified by that section, for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or research, is not an
infringement of copyright.

As Farb so aptly points out, when it comes to DRM: “In a licensing environment, there is neither

a guarantee of the right of fair use or automatic exception to the copyright holder’s exclusive

rights; all permitted uses must be negotiated. For fair use to exist in a license agreement, it must

be negotiated and agreed upon by the parties involved.”  (2006)

What this means for libraries and other institutions whose purpose is the dissemination of

ideas, to allow everyone access to the created works of humanity, and enact the democratic ideal

of a free exchange of information for the common good, is that they may no longer be able to do

any of those things.  Digital rights management replaces the common good with the financial

bottom line of the manufacturer and posits information as a definitively valuable commodity.  In

such a model, the right of first sale and fair use is seen as a threat to a copyright holder’s profit

margin and the idea of a common pool of human thought is seen as a net loss of potential

income.  Copyright law was enacted in part to guarantee fair remuneration to the creator of a

work for the efforts of their creation.  As Richard Epstein asks in his article, “The Creators Own

Ideas” in Technology Review, what happens to the incentive to create if creators must give up

their exclusive right to prosper from their own intellectual labor?  He argues that without state-

enforced copyrights, there is little incentive to create.  (2005)  This hits upon the basic

contradiction that exists between copyright protection and fair use: the freedom and access of use

required for the sustenance in a democratic society of a healthy intellectual and cultural

development, versus the need to protect and pay the creators of works for their efforts.  However,

one is compelled to note in response to this argument that mankind had been creating for
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centuries prior to the protections of copyright law, and even under copyright law, the right of fair

use afforded to libraries, educational institutions, and others, had no serious ill-effect on the

ultimate profitability of individual creation.  DRM shows no concern for fair use or the common

good, it eliminates the right of first sale by making libraries and other institutions renters of

protected material rather than owners, and license agreements fundamentally undermine a

library’s ability to provide universal access to information; when libraries are no longer allowed

to copy work either for fair use distribution or for archiving purposes, when they must

continually renew their licenses and make access to digital materials contingent upon continued

payment, they can no longer guarantee access to such information to their patrons over the long-

term.  To again quote Prof. Lessig, “We will then no longer live in a free culture, but in a ‘by-

permission’ culture. And these permissions will no longer be policed by courts or the law but

rather by software code.”  (2005)  DRM makes access to information temporary, ephemeral, and

contingent on the whims of businesses.

So how does one address these issues of copyright and digital rights management in the

current climate?  One possible response is the free-software movement, or open-source initiative,

as exemplified by Linux, in which creators voluntarily share their creations with anyone who

wants them, free-of-charge, and allow anyone to change and update them at will.  While this

seems completely counter-intuitive from the point of view of economics (how does anyone

expect to get paid for their work if it is freely shared?), as Charles Ferguson points out in his

article, “How Linux Could Overthrow Microsoft” in Technology Review, open-source licensing

is actually good business, with large profits to be had.  (2005)  Such initiatives have also created

some of the best software on the market, thus showing how a free and open exchange of ideas

and materials has an immediate benefit to society as a whole.  Many have argued that digital
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rights management software and litigation under copyright law is simply due to most

manufacturers’ inability to understand the new reality of modern software or how to adapt their

old business models to make money in a new way.  Ferguson’s argument supports this

contention quite well.  Another response to rights management challenges is Creative Commons,

a Massachusetts-chartered 501(c)(3) tax-exempt charitable corporation.  To quote their “About”

page:

Too often the debate over creative control tends to the extremes. At one pole is a vision
of total control — a world in which every last use of a work is regulated and in which “all
rights reserved” (and then some) is the norm. At the other end is a vision of anarchy — a
world in which creators enjoy a wide range of freedom but are left vulnerable to
exploitation. Balance, compromise, and moderation — once the driving forces of a
copyright system that valued innovation and protection equally — have become
endangered species.  Creative Commons is working to revive them. We use private rights
to create public goods: creative works set free for certain uses. Like the free software and
open-source movements, our ends are cooperative and community-minded, but our
means are voluntary and libertarian. We work to offer creators a best-of-both-worlds way
to protect their works while encouraging certain uses of them — to declare “some rights
reserved.”  (2008)

Such compromises have their benefits but as of now, Creative Commons materials have

difficulty competing in the marketplace with the larger, more entrenched producers of

copyrighted material.  Many artists cannot afford to license their creations under Creative

Commons and still make a profit off of them.  Finally, there is the option to contest the

constitutionality of DRM systems and recent changes in copyright law in federal court.  With

decades of right of first sale and fair use under the pre-digital system of information sharing,

libraries, schools, and other community institutions have a significant precedent to insist on their

right to freely disseminate the creative and intellectual endeavors of society.  As Epstein states,

“…we are likely to make fewer mistakes by proceeding carefully from established

understandings.”  (2005)  Copyright as been around for a long time now, and it was working just

fine as expressly limited by the Constitution, as well as by the ideal that our endeavors should
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ultimately benefit all of mankind.  This is one of the fundamental underlying tenets of our

society.

In short, recent technological advances in the digital world have radically changed the

way in which we publish, access, circulate, and preserve our creative and intellectual work.

These advances have spurred a massive redressing of copyright law and the protections such law

gives to the copyright holder versus the need for common access to copyrighted materials.

Digital rights management, software that is used to protect and limit access to and copying of

digital materials, exists independently of copyright law and creates restrictions far beyond what

copyright law ever intended.  We must constantly readdress these issues, explore other options,

determine if DRM should be curtailed and made answerable to copyright law or if copyright law

should be abandoned in preference for the protection that digital means allow.  We must decide,

as a society, whether or not we want information to be free, or if it is of greater benefit to treat it

as an owned commodity.
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